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whatever openly outrages decency, and 
is injurious to public morals, is a mis- 
demeanor at common law :" 12 Ptdff. 
Ab. 628 ; 4 Bl. Com. 65 n. ; 1 Haw. 
P. C, ch. 5, \ 4. 

No doubt, these terms and many simi- 
lar ones may be found in the reported 
oases, sufficiently embracing, in ageneral 
way, the offence charged against the 
respondent. But the rule of law, as we 
understand it, will not justify convicting 
one of an offence, which in the opinion 
of the court comes within these general 
terms. Such a rule of creating criminal 
offences in the hands of a corrupt judge, 
or an unwise and inexperienced one, 
might be made to cover almost any act 
of one's life. The rule, of late certainly, 
has been not to extend the rule of con- 
structive misdemeanors at common law, 
beyond what the precedents already indi- 
cated. It is admitted, there is no prece- 
dent for the present case. It is not likeiJejr 
v. Vaughun, 4 Burr. 2494 : an attempt to 
bribe a privy counsellor to give one an 
office ; nor is it like the case of an endea- 
vor to bribe a judge : 2 East 14, 17, 22 ; 
or like Young's Case: an attempt to in- 
fluence a juryman in his verdict, cited 2 
East 14, 16 ; or like Plimpton's Case, 2 
Ed Kay. 1 377 : an attempt to bribe a 
mayor in his vote at the election of cor- 
porate officers. 

It may be said, indeed, that the 
offence is very similar. And it may be, 



in regard to its moral turpitude, even 
more base than any of those defined in 
the books. But it clearly is not the 
same, and we may be content to wait till 
the legislature see fit to make a precedent 
of it, since the law has confessedly not 
yet done it. In criminal matters, espe- 
cially, it is well for the courts to wait 
upon the legislature, and the existing 
rules of law, rather than seem to go 
beyond them, even for the accomplish- 
ment of some great good, in time of a. 
perilous crisis in the public sentiment. 
These things will soon pass away, and 
other times, and other men, probably, 
supervene. How much better or wiser, 
it is not needful to conjecture. We may 
at least say, sufficient unto the day are 
the ills we have. We need not, there- 
fore, loosen our present moorings, and 
fly to those we know not of, as may 
truly be said of all departures, in the 
administration of criminal jurisprudence, 
from established precedent. The evil 
of admitting constructive offences will 
become appalling, we fear, when it is 
too late to retreat. The offence charged 
in this case seems to demand, for its re- 
dress, rather the impeachment and re- 
moval from office of the offender, than 
his punishment without removal, and 
that is the mode in which the law has 
hitherto dealt with such offences, and it 
seems every way the fittest and best. 
I. F. R. 



Supreme Court of Missouri. 
WASHINGTON SAVINGS BANK v. EKEY et al. 

The alteration of a negotiable promissory note after its execution, by filling 
blanks in a printed form, so as to make the note draw interest at a given rate 
from date, avoids the note in the hands of an innocent holder for value who has 
received the same in the usual course of trade, and before maturity. 

The condition of the note, the nature of the alteration, and all 
the facts necessary to a correct understanding of the point actually 
decided, appear in the opinion of the court, which was delivered by 
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Adams, J. — The only question presented by this record is, 
whether the maker of a negotiable note is bound to pay the 
same in the hands of an innocent holder who took a transfer 
of the same for value before maturity, where such note, after 
being executed, was altered so as to bear ten per cent, per 
annum interest from the date, when it was the agreement of 
the parties that it should bear no interest ? The note was for 
fifty dollars, and was a printed form, filled up properly in all 
the blanks except the spaces for the rate of interest and date 
of interest were left blank, but with the express understand- 
ing that the note was to bear no interest. Notwithstanding 
this was the agreement of the maker and payee, the payee, after 
the execution and delivery of the note, and without the knowledge 
or consent of the maker, altered the note by inserting in the spaces 
left the words " ten" and " date," so as to make the note read ten 
per cent, per annum from date. There was nothing on the face 
of the note to indicate that it had been altered. That this was a 
forgery and avoided the note in the hands of the payee, there 
can be no dispute. The authorities are all agreed that such an 
alteration of a written contract by a party to it, without the con- 
sent of the maker, renders it absolutely void. The only question 
is, whether this rule applies to commercial paper purchased in the 
usual course of trade by an innocent holder for value before 
maturity. 

There is much conflict hi the authorities on this point, both in 
England and America, so much so that it is useless to try to re- 
concile them, and I shall not undertake to review them here. The 
tendency of the decisions of this court, is that such a forgery 
avoids the note, not only as between the original parties, but as to 
innocent holders for value. See Trigg v. Taylor, 27 Mo. 245 : 
Haskell v. Champion, 30 Id. 136 ; Ivory v. Michael, 33 Id. 398 ; 
Presbury v. Michael, 33 Id. 542 ; Briggs v. Ewart, decided Jan- 
uary term 1873. 

I maintain that this rule is supported by the weight of reason, 
if not of authority. 

Why should the holder be allowed to recover on forged com- 
mercial paper ? It is urged that to prohibit a recovery in such 
case would impede its circulation. But there need be no unne- 
cessary delay created by this rule. In all cases the purchaser of 
such paper must be satisfied that his endorser has the title. He 
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ought also to satisfy himself that he is honest, or if not honest, 
that he is a responsible indorser. 

The endorser guarantees the genuineness of the paper, and if 
the paper be forged, he is nevertheless responsible to endorser. 

The insertion of the ten per cent, interest from date, was a com- 
plete forgery, and, in my opinion, rendered the note void in the 
hands of the plaintiff. 

Judgment affirmed. 



The above decision will doubtless be 
read and scrutinized by business and 
mercantile men throughout the whole 
country. There is no subject in which 
the business community is more deeply 
interested than it is in preserving and 
rendering commercial paper a safe and 
convenient medium for the settlement 
of balances between all classes of busi- 
ness men. Such paper is transferred by 
endorsement, or when endorsed in blank, 
or made payable to bearer, it is trans- 
ferable by mere delivery. It has hereto- 
fore been considered that any course of 
judicial decision calculated to impede or 
restrain the free and unembarrassed cir- 
culation of such paper was contrary to 
the soundest principles of public policy. 
Mercantile law is a system of jurispru- 
dence acknowledged by all commercial 
nations, and it is of vast importance that 
there should be uniformity of decision 
throughout the world. We, therefore, 
propose to briefly examine the above 
decision upon authority and principle, 
and will first notice the authorities on 
which the opinion is professedly based. 

In the case of Trigg v. Taylor, 27 
Mo. 245, the payee of the note altered 
it so as to make a note for $500 read a 
note for $1 500. It was so skilfully done 
that in the ordinary transactions of bu- 
siness it would not have been noticed. 
But there was no question in the case in 
regard to any blank space being negli- 
gently left in the note so as to offer facility 
for the perpetration of a fraud. The court, 
however, had occasion to comment on 
the rule in such cases, and in doing so, 



says : " If a blank is left for the amount 
to be inserted, it may be said with some 
propriety that the person signing the in- 
strument may be considered as having 
authorized it to be filled up with any 
amount, and that it is proper that he, 
rather than an innocent holder, should 
suffer the consequence of any abuse of 
his confidence ; but no such authority 
can be- presumed when the instrument is 
complete, and the blanks entirely filled. 
If, however, a bill, note or check is so 
negligently drawn, with blank spaces 
left for the addition of other words or 
figures, that alterations can be made so 
as not to excite suspicion, the loss ought 
to fall on the person in fault, according 
to the familiar rule, that when one of 
two persons must suffer by the act of a 
third, the one who affords the means to 
the wrongdoer must suffer the loss." 
The court stated this principle, but as 
there was no evidence in regard to any 
blank space being left in the note by the 
maker, and no instructions asked upon 
this theory, there was no case for its 
practical application. 

In the case of Ivory v. Michael, 33 Mo. 
39S, the alterations consisted of filling a 
blank with the words "thirty days" to 
make the note read thirty days after date 
I promise to pay," &c, and by adding 
to the end of tfie note the words " bear- 
ing ten per cent, after maturity." The 
court held, that the first alteration, 
which was made by filling a blank, would 
not avoid the note in the hands of an 
innocent third party, and that the second 
alteration was not made by filling any 
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blank, but by adding to a note already 
complete, words which materially 
changed the instrument. The court re- 
marks, " It is true, as a principle of law, 
that he who signs a note or bill with 
blanks in it, and delivers it to another, 
authorizes such other to fill the blanks ; 
but that principle cannot be invoked in 
this ease, except so far as to warrant the 
insertion of the words "thirty days." 
The insertion of the words "bearing 
ten per cent, interest after maturity" 
was not the filling of a blank, as the 
note was a perfect instrument without 
it ; but it was the adding of words to the 
end of the note, materially changing the 
terms of the contract by enlarging the 
liability of the endorser." This same 
principle was affirmed in the case of 
Presbury v. Michael, 33 Mo. 542. There 
was no question in regard to filling a 
blank in a note in the case of Haskell v. 
Champion, 30 Mo. 136, and the case of 
Briggs v. Ewart (not yet reported) was 
a case where the signature of the maker 
was fraudulently obtained to a piece of 
paper which he did not know was a note, 
we cannot see in any of these cases suffi- 
cient ground for the statement in the 
case under consideration, that "the 
tendency of the decisions of this court 
is, that such a forgery avoids the note, 
not only as between the original par- 
ties, but as to innocent holders for 
value." 

This is the course of decision in Mis- 
sonri. How is it elsewhere 1 The case 
of Young v. Grote, 4 Bing. 253, was 
where a customer of a banker delivered 
to his wife printed checks, signed by 
himself, with blanks for the sums to be 
rilled up by her. She caused them to be 
filled up with the words fifty pounds, the 
fifty being commenced with a small let- 
ter in the middle of a line, and in this 
condition she delivered the check, which 
was afterwards altered by inserting in 
the beginning of the line in which the 
word fifty was written, the words three 



hundred. The banker paid the check 
for three hundred and fifty pounds, and 
it was held, the loss must fall on the 
customer. This case was referred to ap- 
provingly in the case of Taylor v. Trigg, 
supra, and in that of Worrall v. Gheen, 
39 Penna. St. 388, and in Garrard v. 
Haddan, 67 Penna. St.. 82, where a note 
was signed by the maker, leaving a 
blank between the word "hundred" and 
the word " dollars" which was filled up 
by adding "and fifty" in such manner 
that the alteration was not readily no- 
ticeable, it was expressly held, that the 
maker was liable to a holder for the 
full amount, on the equitable ground 
that he must suffer who by his negli- 
gence occasioned the loss. 

In the case of Goodman v. Simonds, 20 
How. U. S. 343, the Supreme Court of 
the United States says : " It may be 
asserted, as a general principle, that 
where a party to a negotiable bill of ex- 
change or promissory note intrusts it to 
the custody of another, when it is with- 
out date, whether it be for the purpose 
to accommodate the person to whom it 
was intrusted, or to be used for his own 
benefit, such bill carries with it on its 
face an implied authority to fill up the 
blank ; and, as between such party to 
the bill or note and innocent third par- 
ties, the person to whom it was so in- 
trusted, must be deemed the agent of the 
party who so committed such bill or note 
to his custody, and as acting under his 
authority, and with his approbation." 
The same general principle is stated in 
numerous cases : Mitchell v. Culver, 7 
Cow. 376 and note ; Androscoggin Bank 
v. Kimball, 10 Cush. 373 ; Violet v. Put- 
ton, 5 Cranch 142 ; Russell v. Langstaffe, 
2 Doug. 514; Collis v. Emmett, 1 II. 
Black. 313; Bank of Pittsburgh v. Neal 
et al.., 22 How. U. S. 96 ; Smith v. Wy- 
coff, 3 Sandf. Chanc. 77 ; Waterman v. 
Vose et al., 43 Maine 504. 

It was held in Visher v. Webster, 8 
Cal. 109, that where a note is given 
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with the rate of interest in blank, and 
the holder inserts therein a sum for in- 
terest without the knowledge or consent 
of the maker, it does not become thereby 
void. 

Parsons (2 Par. N. & B. 566) states 
the principle as follows : — " If the note 
have blanks left in it, filling them is no 
alteration. But filling them contrary to 
agreement or authority of the party who 
left them is an alteration, which can 
give the one who filled the blanks no 
rights against him who left them, though 
it may bind him who left them to other 
holders for value." 

The case of Putnam v. Sullivan, 4 
Mass. 45, was where A. left his name 
in blank with a clerk, to be delivered to 
B. who was to write his note on the 
other side, payable to A., and with it 
take up another note on which A. was 
likewise endorser. B. wrongfully ob- 
tained the blank signature from the 
clerk, and wrote his name on the reverse, 
but instead of taking up the former note, 
as intended, put it into general circula- 
tion. The court held, that A. could not 
resist payment of the note in the hands 
of a bond fide endorsee for value. This 
case was referred to and approved in 
WWev. Wifhington, 1 Allen 561. 

The facts stated in the opinion under 
consideration, show that there was no- 
thing on the face of the note to show it 
had been altered ; there was nothing to 
evidence the agreement that the note was 
not to draw interest. On the other hand 
the maker of the note used a printed form 
which to complete would require the fill- 
ing of the blanks so as to make the note 
draw interest from date. It does not 
appear whether the note was transferred 
by endorsement or by mere delivery. 
The court attaches much weight to the 
consideration that the endorsee can look 



to his endorser, but this argument would 
have no application to a case where the 
note was made payable to bearer, and 
transferred by delivery. We suppose 
the court rendering this decision, would 
say that, in such a case, the party re- 
ceiving the same could investigate in 
regard to its genuineness or require 
security, and if this did not prove satis- 
factory, he could refuse to receive the 
note. Of course he could, but what 
effect would this requirement have on 
commercial paper as a convenient way 
of adjusting balances between parties so 
situated as to render such investigation 
inexpedient? Instead of being a safe 
medium of payment and adjustment, it 
would be a fruitful source of fraud. The 
value of everything is represented by 
money, and money is represented by 
bills of exchange and negotiable promis- 
sory notes. Possession of money is all 
the evidence of title which parties deal- 
ing in good faith need look to, and to 
make commercial paper an adequate re- 
presentative of money, and make it sub- 
serve the purpose for which it was 
brought into general use, it must circu- 
late, as nearly as practicable, with the 
same freedom and safety to those who 
receive it in good faith in the ordinary 
course of business, and the man who 
places such a piece of paper in circula- 
tion, in a condition to enable a party with 
whom he deals to easily perpetrate a fraud 
on the business community, ought to suf- 
fer rather than an innocent party. And 
would it not be better that such a person 
should suffer the consequences of his 
negligence, than to establish a rule which 
will materially embarrass and endanger 
the free and safe circulation of commer- 
cial paper f 

H. B. Johnson. 



